
���������	�
�������������	�
����
��
����
��

����������	
�����
��	��
�������

�����������������



��������������������������������������������������������������������������������������
�������
�������������
������

������������������ ���	
���������������!�������������������� ���	
���������������!��
��"!���
�����"!���
���

������������ ������������������!������������������������ ������������������!������������
#!����#!����

$�����"
 ���������������"������"��� ����$�����"
 ���������������"������"��� ����

���������
��� ������%�������������������������������
��� ������%����������������������
����
�������
���

4/1/2010 2



������������������������������������������
��������������������������������������������
�������
�������������
������



#�
������������������������ ��#�
������������������������ ��

� ������������	� ������� ����������
� �����
��
�����������	�


� ������� 	�
� ����
� ��� ������������	�
������������ ��� 
����� ��
��� ��� �� ������ ����
�����������
������������
����
��������	�
�
���	����	��������

� ���� 
��������� ��� ���� ��
���� ������� ��
�
������ ��� �������� ���������� ��� ���������
�
���������
����������

4/1/2010 4



�������&
����� �#������������&
����� �#�����
� �������	�
���		�
�
������
��
� �����
������� ��� ������� ��� 
���
�
� ��� ����������	� �� 
�

����������	�����
� ������ ��� ��� ���������
� ��� ���� ������� ��� ������

����������
�  ���� ������ ��� ���� ��	������ ������ ��� ���� ������ ���

�����	�� ��� �������� !����
�������"� ����� ��� #�	��"�
$�	%���"� �������� ��
� ������"� ����  ���� �������
�	����&��������������	�!����
���������
������������� �
�����������������

� '��� �������� ������ ��� ��
��� ��� ���� ����	� ������ ���
�����	

4/1/2010 5



$���#���
�������"
 ������$���#���
�������"
 ������
� '�����
����(�		�����)�
����*��"�+,-.
� *
����	���*��"�+,.+
� ��
�������������*��"�+,/0
� ��	����	�����������*
����	������
����*��"�

+,1+
� ��
����2�����*��"�+13,
� ��
����������������4��
���������*��"�

+10-�
� ������������������*��"�+1-.

4/1/2010 6



� �����������������*��"�+1.3�
� ��������*��"�+1.0
� ��!���2����'������*��"�+1.5
� ���������6�����*��"�+1/.
� ������4���
�*��"�+1/,
� '�����	����
�	�'�����������������4��
��
*��"�+115

� *�������������
������	�������*��"�+11.

4/1/2010 7



'�������� ����������!��������"�����'�������� ����������!��������"�����
(�����%��#�����������(�����%��#�����������

7��	���� ��	����	� 	����	������8 ���������
��� 4��
�� ��� ���� *��"� +10-� 
�����
������������ �����9�	��

*	������� ��
��� ���� ���� �
����
� ����
 �����:�����9�	���������������������
�
������������������������ '�����	����
�	�
'�����������������4��
��*��"�+115

4/1/2010 8



���������(#����������(#�

� ��������0������
�����;4�*<
����� ����	� 	��� 
��� ��� ���� 
�������� 	����� ����� ����� ��
���������
���
���������
������
�������������������� 
��
�

�	����	������	���	�����������

�	���
�������
���
��� ������� �
� ���� 
����� �
��� �������� ��� 
�� 
��	����
�������

� '��� �������� ������ ��� ����� ���	������ ��� �������
����	������ ��	
� ����� ���� ��
���� �;4�*� ��� �	���
���	����	���	��������
��
������

4/1/2010 9



'�������������'��%� ���'�������������'��%� ���

� '��� ����������� ��� )���������� ���
)����	������������������	����"�+1/.

4/1/2010 10



���������������������� �#���������������������������� �#������
��������������������������������������������������������

� �;)*�������������+1/=��������
�
��
� ������������	���������������)��
�)����+1..�>�����

2������	��
� ������������	� ����������� ���� 2���������� ���

�������2�		�������������������*92;)���
� ������������	� ����������� ��� �'�?� +1/,� ���

����
�
��
� ������������	�9���	������������������������		������ �

���������;)974��+1/0��

4/1/2010 11



'����� ����"��������)'����� ����"��������)
'�����
����2�����*���+13,@
� 14. Raising or removal of wreck impeding navigation within limits of port.

� (1) If any vessel is wrecked, stranded or sunk in any port in such a manner as to impede or likely to impede any navigation 
thereof, the conservator shall give notice to the owner of the vessel to raise, remove or destroy the vessel within such period 
as may be specified in the notice and to furnish such adequate security to the satisfaction of the conservator to ensure that 
the vessel shall be raised, removed or destroyed within the said period: Provided that the conservator may extend such 
period to such further period as he may consider necessary having regard to the circumstances of such case and the extent 
of its impediment to navigation. 

� (1A) Where the owner of any vessel to whom a notice has been issued under sub-section (1) fails to raise, remove or 
destroy such vessel within the period specified in the notice or the extended period or fails to furnish the security required of 
him, the conservator may cause the vessel to be raised, removed or destroyed. 

� (1B) Notwithstanding anything contained in the foregoing sub- sections, if the conservator is of the opinion that any vessel 
which is wrecked, stranded or sunk in any port is required to be immediately raised, removed or destroyed for the purpose of 
uninterrupted navigation in such port, he may, without giving any notice under sub-section (1), cause the vessel to be raised, 
removed or destroyed.]

� (2) If any property recovered by a conservator acting under sub-section(1A) or sub-section (1B) is unclaimed or the person 
claiming it fails to pay the reasonable expenses incurred by the conservator under that sub-section and a further sum of 
twenty per cent. of the amount of such expenses, the conservator may sell the property by public auction, if the property is of 
a perishable nature, forthwith, and, if it is not of a perishable nature, at any time not less than 1*[thirty days] 3* after the
recovery thereof.

� (3) The expenses and further sum aforesaid shall be payable to the conservator out of the sale-proceeds of the property, and 
the balance shall be paid to the person entitled to the property recovered, or, if no such person appears and claims the 
balance, shall be held in deposit for payment, without interest, to any person thereafter establishing his right thereto: 
Provided that the person makes his claim within three years from the date of the sale.

� (4) Where the sale proceeds of the property are not sufficient to meet the expenses and further sum aforesaid, the owner of 
the vessel at the time the vessel was wrecked, stranded or sunk shall be liable to pay the deficiency to the conservator on 
demand, and if the deficiency be not paid within one month of such demand the conservator may recover the deficiency from 
such owner in the manner laid down insub-section (2) of section 57 for recovery of expenses and damages or in any other 
manner according as the deficiency does not or does exceed one thousand rupees.
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M.V. ELISABETHM.V. ELISABETH
INTRODUCTION OF 1952 CONVENTION IN INDIA

Paragraph 84

“No Indian statute defines a maritime claim...…although India has not adopted the 

various Brussels Conventions, the provisions of these Conventions are the result of 

International Unification and development of the maritime laws of the world, and 

can, therefore, be regarded as the International common laws or transnational law 

rooted in and evolved out of the general principles of national laws, which, in the 

absence of statutory provisions, can be adopted and adapted by courts to supplement 

and complement national statues on the subject. In the absence of a general maritime 

code, these principles aid the courts in filling up the lacunae in the Merchant 

Shipping Act and other enactments concerning shipping.”
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M.V. ELISABETHM.V. ELISABETH
INTRODUCTION OF 1952 CONVENTION IN INDIA

“ India has also not adopted the International Convention relating to the 
Arrest of Sea-going Ships, Brussels, 1952. Nor has India adopted the 
Brussels Conventions of 1952 on civil and penal jurisdiction in matters of 
collision; nor the Brussels Conventions of 1926 and 1967 relating to 
maritime liens and mortgages. India seems to be lagging behind many 
other countries in ratifying and adopting the beneficial provisions of 
various conventions intended to facilitate international trade. Although 
these conventions have not been adopted by legislation, the principles 
incorporated in the conventions are themselves derived from the common 
law of nations as embodying the felt necessities of international trade and 
are as such part of the common law of India and applicable for the 
enforcement of maritime claims against foreign ships.”

“No Indian statute defines a maritime claim. The Supreme Court Act 
1981 of England has catalogued maritime claims with reference to the 
Unified Rules adopted by the Brussels Convention of 1952 on the Arrest 
of Sea-going Ships. Although India has not adopted the various Brussels 
Conventions, the provisions of these Conventions are the result of 
International Unification and development of the maritime laws of the 
world, and can, therefore, be regarded as the International common laws 
or transnational law rooted in and evolved out of the general principles of 
national laws, which, in the absence of statutory provisions, can be 
adopted and adapted by courts to supplement and complement national 
statues on the subject.”

4/1/2010 22



M.V. SEA SUCCESSM.V. SEA SUCCESS

INTRODUCTION OF 1999 CONVENTION IN INDIA

The  court held that the Geneva  Arrest of Ships Convention, 

1999, although not ratified by a requisite number of nations, would 

be applicable to the Admiralty Courts in India. The bench held that 

what has been observed by the Supreme Court in M.V.Elisabeth 

regarding the applicability of 1952 convention is equally applicable 

to the Geneva  Arrest of Ships Convention, 1999. 
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“The advancement in Law would be evident from the 1999 Arrest 

Convention whereby significant changes to the law relating to in rem 
claims and arrest has been made”

“ M.V. Elisabeth is an authority for the proposition that the changing 
global scenario should be kept in mind having regard to the fact that there 
does not exist any primary act touching the subject and in absence of any 
domestic legislation to the contrary; if the 1952 Arrest Convention had 
been applied, although India was not a signatory thereto, there is 
obviously no reason as to why the 1999 Arrest Convention should not 
be applied”.

“Application of the 1999 convention in the process of interpretive 
changes, however, would be subject to : (1) domestic law which may 
be enacted by the Parliament; and (2) it should be applied only for 
enforcement of a contract involving public law character.”
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INDIAN COURTS POWERS ARE NOT INDIAN COURTS POWERS ARE NOT 
LIMITED OR RESTRICTEDLIMITED OR RESTRICTED

As per dicta of Apex Court in M.V. Sea Success I:-

“The jurisdiction of the Courts in India, in view of the decision of this Court in 
M.V. Elisabeth is akin to the jurisdiction of the English Courts but the same would 
not mean that the Indian High Courts are not free to take a different view from 
those of the English Courts. As regard application of a statute law the Indian High 
Courts would follow the pre-independence statute but Indian Courts need not 
follow the judge-made law.”

M.V. Elisabethdefines the jurisdiction of the Court but does not limit or restrict it.

THE APEX COURT CONSIDERED:
AMERICAN LAW --- In M.V. Sea Success
AUSTRALIAN LAW – in M.V. Al Quamar
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In so far as Arbitration In so far as Arbitration 
M.V.Golden ExpressM.V.Golden Express

“ Section 9(ii)(b) of Act of 1996 cannot be construed so as to 
read into it in rem jurisdiction. This provision does not cover 
the arrest of the ship or the keeping of a ship under arrest in 
the exercise to the court jurisdiction in rem at all. What is 
provided by Section 9(ii)(b) is securing the amount in dispute 
in the arbitration by way of an interim measure which in our 
considered view does not include the arrest of vessel.”

“ ….,we have no hesitation in holding that an application 
under Section 9 of the Arbitration and Conciliation Act, 1996 
is not maintainable for the arrest of the vessel and that Section 
9(ii)(b) 'securing the amount in dispute in the arbitration' 
cannot be held to be referable to the arrest of the ship.”
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